
 

WEST VIRGINIA ENVIRONMENTAL QUALITY BOARD 
CHARLESTON, WEST VIRGINIA 

 
 

THE SANITARY BOARD OF THE ) 
CITY OF CHARLESTON,   ) 
WEST VIRGINIA    ) 
      ) 
  Appellant,   ) 

) 
)  Appeal No. _____________ 

v.      ) 
) 

Scott G. Mandirola, Director,  ) 
Division of Water and Waste  ) 
Management, West Virginia Depart- ) 
ment of Environmental Protection  ) 
      ) 
  Appellee.   ) 
 
 

NOTICE OF APPEAL  
 

 Action Complained Of:  Now comes Appellant, the Sanitary Board of the City of 

Charleston (“CSB”), by and through counsel, which respectfully represents that it is aggrieved 

by and appeals National Pollutant Discharge Elimination System (“NPDES”) Permit No. 

WV0023205 (the “Permit”), issued by the West Virginia Department of Environmental 

Protection (“DEP”) on June 13, 2017, and received by CSB on June 19, 2017 (attached hereto 

Exhibit A).   

 Relief Requested:  CSB therefore prays that this matter be reviewed and that the 

Environmental Quality Board (the “Board”) grant the following relief: (1) partially vacate and 

remand the Permit for the reasons set forth in the objections below; and (2) provide all other 

necessary and appropriate relief. 
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 Specific Objections:  CSB sets forth in detail in the numbered paragraphs below its 

specific objections to the Permit, including questions of fact and law to be determined by the 

Board. 

 

Dated this 13th day of July, 2017. 

        ___________________________ 
        F. Paul Calamita (WV Bar No. 8789) 
        AquaLaw PLC 
        6 South 5th Street 
        Richmond, Virginia 23219 
        Phone: (804) 716-9021 
        Fax: (804) 716-9022 
        paul@aqualaw.com 
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SPECIFIC OBJECTIONS 

1. Appellant CSB is a municipal wastewater utility serving the City of Charleston 

and adjacent areas of Kanawha County. CSB operates a wastewater collection system and 

treatment plant that provides service for approximately 24,000 customers. The discharges from 

CSB’s collection system and treatment plant are the subject of the provisions of the Permit, 

which DEP has been authorized to issue under the federal Clean Water Act (CWA), 33 U.S.C. § 

1342(b), and state Water Pollution Control Act, W. Va. Code § 22-11-8. CSB asserts the 

following objections to the Permit.  

I. Unlawful and Arbitrary and Capricious Permit Conditions Requiring General 
Compliance with Water Quality Standards 

 
2. The Permit contains an unlawful and arbitrary and capricious condition mandating 

general compliance with all state water quality standards. This condition, which is repeated at the 

bottom of pages 5 through 9 of the Permit, states: “The discharge shall not cause violation of 

Title 47, Series 2, Section 3, of the West Virginia Legislative Rules issued pursuant to Chapter 

22B, Article 3.”  

3.   This generic requirement to comply with all water quality standards is 

unnecessary and inconsistent with the reasonable potential analyses DEP conducts to develop the 

effluent limits for the Permit. Moreover, this vague requirement deprives CSB of fair notice of 

what its effluent limits actually are, creates an impossible compliance burden, serves as an 

invitation to arbitrary enforcement actions and citizen suits, and undermines the protection that 

should be afforded to CSB by the CWA’s permit shield.  

4. Furthermore, DEP is aware that a federal district court in West Virginia and a 

federal appeals court recently construed a materially identical condition in another DEP-issued 

NPDES permit in a manner that was inconsistent with DEP’s written intent as communicated by 
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DEP to the courts, as well as inconsistent with the intent of the West Virginia Legislature. See 

Ohio Valley Envtl. Coalition v. Fola Coal Co., LLC, 845 F.3d 133 (2017); see also CSB 

Comments on WV/NPDES Permit Renewal Application 2 (Mar. 17, 2017) (calling Fola Coal 

opinion to DEP’s attention) (attached hereto Exhibit B). 

5. DEP failed to even attempt to provide a rational explanation for retaining the 

objectionable condition, stating only that the “agency believes the requirements are appropriate.” 

Exh. A, Letter 2.  In addition to the permit condition being legally and substantively wrong, the 

Department failed to meet its obligation to provide a meaningful response to CSB’s comment.  

II.  Arbitrary and Capricious Expression of Mass Load Limits 

6. The mass load limits expressed in Section A.001, and referenced elsewhere in the 

Permit, are not properly rounded to two significant figures. This is inconsistent with standard 

guidance and practice, indicates a level of precision not found in the underlying data, and is 

technically and legally unsound.  CSB cannot certify monthly and weekly average loading data 

to the four significant figures which the Permit would require. 

III. Arbitrary and Capricious Requirement to Monitor Parameters Notwithstanding 
that CSB Has Met the Requirements for a Waiver of the Same 

 
7. Sections A.079 and A.080 require CSB to periodically sample for certain 

parameters (BOD, TSS, pH, NH3N, COD, oil and grease) from Outlet Nos. 079 and 080. 

However, Section C.25 allows the monitoring of these parameters to be waived if certain 

conditions are met, including annual certification that the circumstances under which the waiver 

requirements had been met remained unchanged. These conditions and waiver were in CSB’s 

previous NPDES permit and the waiver requirements have already been satisfied. Nevertheless, 

the Permit appears to require that CSB invest unnecessary resources to monitor these parameters 
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to once again qualify for the waiver even though the underlying circumstances have not changed. 

That is arbitrary and capricious.   

IV. Unlawful and Arbitrary and Capricious Permit Condition to Implement a Program 
to Identify and Eliminate Excessive Inflow and Infiltration   

 
8. Section C.9 of the Permit imposes a requirement to implement a program to 

identify and eliminate inflow and infiltration in portions of the wastewater collection system.  

This condition is unlawful and arbitrary and capricious.  

9. As a combined sewer system, CSB addresses inflow and infiltration into its 

collection system according to the Nine Minimum Control and Long Term Control Plan (LTCP) 

provisions in its Permit in accordance with 33 U.S.C. § 1342(q)(1). The condition in Section C.9 

is unnecessary, duplicative, and inconsistent with applicable law. 

V. Arbitrary and Capricious Condition to Seek DEP Approval for New Customers 
Contributing De Minimis Increases in Flows 

 
10. Section C.11 of the Permit requires CSB to obtain DEP approval for any 

collection system extensions that may increase flows to CSB’s wastewater treatment plant by 

greater than 2% of average design flow. This substantially unreasonably deviates from DEP’s 

longstanding practice of setting the threshold at 5%.  Such requirement is inconsistent with law 

and is arbitrary and capricious. 

VI. Unlawful and Arbitrary and Capricious Requirement to “Prevent” Illicit 
Connections and Dumping 

 
11. Section F.2.a.3 mandates that CSB establish a municipal ordinance to “prevent 

illicit CSS connections and to prevent dumping of illicit materials into the CSS.” (emphasis 

added). As DEP is aware, CSB does not have independent legal authority to enact municipal 

ordinances. Moreover, this condition would create an impossible compliance burden because no 

ordinance can “prevent” unlawful activity by third parties. Ordinances may “prohibit” illicit 



6 

connections and dumping, see, e.g., 40 C.F.R. § 122.26(d)(2)(i)(B), but they cannot prevent 

them. 

VII. Clerical Error  

12. Section F.4.a erroneously refers to the “City” as the entity implementing CSB’s 

LTCP.  

VIII. Unlawful and Arbitrary and Capricious Requirement to Eliminate CSOs 

13. Section F.8.a requires that CSB eliminate all discharges from CSO Outlet Nos. 

C053 and C055. This requirement is wholly inconsistent with the Combined Sewer Overflow 

Control Policy (“CSO Policy”), see 33 U.S.C., § 1342(q)(1), and is unlawful. It deprives CSB of 

the opportunity to follow the normal LTCP development process by preordaining the elimination 

of these outfalls, rather than the alternatives analysis called for in the CSO Policy. Moreover, this 

language hinders CSB’s ability to conduct a Use Attainability Analysis to evaluate the 

attainability of the daily maximum fecal coliform standard in Twomile Creek and Woodward 

Branch as part of its LTCP.   

14. Section F.8.a also is arbitrary and capricious because the TMDL requirement—

subject to a change in applicable water quality standards or a Use Attainability Analysis—is to 

reduce bacteria loadings, not eliminate the outfalls.  

IX. Unlawful and Arbitrary and Capricious Requirement to Implement Maximum 
Bacteria Concentrations for CSO Outfalls  

 
15. Sections F.8.b and .c mandate that CSB “implement procedures in the LTCP” to 

cap bacteria concentrations from multiple CSOs at a maximum of 200 counts per 100 milliliters. 

This requirement is technically infeasible, if not impossible. The condition is therefore arbitrary 

and capricious.  
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16. Sections F.8.b and .c effectively require that the specified CSOs be eliminated, 

because that is the only feasible way to ensure that they do not exceed bacteria limits of 200 

counts per 100 milliliters. Accordingly, these conditions are inconsistent with the CSO Policy 

and unlawful.  

17. Sections F.8.b and .c are also erroneous in not providing at least a 400 count limit 

on CSO daily discharges rather than the 200 count limit which is expressed in the State Water 

Quality Standards Regulation as a monthly geometric mean. 

IX. Arbitrary and Capricious Restriction on CSB’s LTCP  
 

18. Section F.8.d states that CSB’s LTCP “shall” include a schedule for TMDL 

compliance measures. The previous version of CSB’s Permit included more flexibility, stating 

that the LTCP “may” include such a schedule and clarifying that TMDL compliance measures 

could be deferred to the end of the LTCP. There is no reasonable justification for the removal of 

this beneficial flexibility, especially in light of the unreasonable TMDL compliance requirements 

in Sections F.8.b. and .c.   

 

 

July 13, 2017     

        ___________________________ 
        F. Paul Calamita (WV Bar No. 8789) 
        AquaLaw PLC 
        6 South 5th Street 
        Richmond, Virginia 23219 
        Phone: (804) 716-9021 
        Fax: (804) 716-9022 
        paul@aqualaw.com 
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Exhibit List 

1. Exhibit A – Letter and NPDES Permit No. WV0023205 (June 13, 2017) 
2. Exhibit B – CSB Comments on Draft Permit (March 17, 2017) 
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Exhibit B 
 

 

 

 

  



March 17, 2017 

THE SANITARY BOARD 
' ~ ''c OFTHECITYOF 

~~~;:.•-i: CHARLESTON 
....._ _ _,_ WEST VIRGINIA 

Director, Division of Water and Waste Management, DEP 
601 57th Street, SE 
Charleston, WV 25304-2345 
Attn: Ms. Lori Derrick 

RE: WV/NPDES Permit Renewal Application 
WV/NPDES Permit No. WVoo23205-Kanawha County 

Dear Ms. Derrick, 

Via: Hand Delivery 

The Sanitary Board of the City of Charleston, West Virginia (CSB) has reviewed the Department's draft 
NPDES Pennit and is responding with comments (attached) for the Department's consideration and 
negotiation with CSB, prior to issuance of the final pennit. 

CSB will be glad to meet with the Department at a mutually agreeable date and time to review our 
comments. 

If you have any questions, please do not hesitate to call me at (304)348-1084, x-220. 

Sincerely, 

THE SANITARY BOARD OF THE CITY OF CHARLESTON, WEST VIRGINIA 

Tim G. Haapala, P .E. 
CSB Operations Manager 

Cc: Larry Roller, CSB General Manager 
Katie Miller, CSB Lab Supervisor 
Dave Taylor, CSB Env. Compl. Mngr. 
Paul Calamita, Esq., Aqualaw 

~[E ~ [E ~ w [Erm 
lJll MAR 1 7 2017 ~ 

208 261
H STREET, WEST, CHARLESTON, WV 25387-181 8 

TEL (304) 348-1084 • FAX (304)347-1808 
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The Sanitary Board of the City of Charleston, West Virginia ("CSB") appreciates 
the opportunity to offer its comments on its draft WV/NPDES permit to the West Virginia 

Department of Environmental Protection ("DEP") as set forth below: 

Public Notice Section: 

1.) Revise (revision is italicized) the sentence regarding Tier 1 protection for CSOs to read: 
"Tier 1 protection shall be afforded for the uses specified in 4 7 CSR 2 for the CSO 
outfalls through implementation of the facility's NMCs and Long-term Control Plan." 

Draft NPDES Permit: 

1.) Page 3of35, Revisions to CSO locations: 

Outlet No. Latitude Longitude Rec'v. Stream Milepost 

004 38° 22'00" 81°40'5" 56.34 

006 38°21 '52" 56.6 

007 38°21 '50" 56.7 

012 38°22'01" 81°40'6" 56.32 

013 81°37'54" 0.83 

014 57.2 

017 0.14 

018 Ferry Branch 

020 58.66 

021 58.78 

022 59.09 

023 38°20'25" 59.24 

025 38°20'10" 81°37'00" 

026 60.43 

027 60.63 

029 38°19'59" 60.24 

CSB Comments to DEP DraftNPDES Permit 3-17-17 Page 1 
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030 55.38 

033 81°35'41" 61.09 

The changes noted above are required to match CSB 's permit application data. Blank 
spaces indicate no change. 

2.) Page 4of35, Revisions to CSO locations: 

034 61.69 

035 62.41 

035A 62.49 

041 38°18'22" 81°33'41" 63.83 

048 38°19'28" 81°39'26" 1.50 

049 38°19'40" 81°39' 10" 2.00 

050 38°18'33" 81°39'20" 0.60 

053 38°22'23" 81°40'09" 

061 38°21 '42" 81°40' 13" 0.20 

066 59.74 

068 38°19'59" 60.20 

072 57.32 

073 38°20' 14'' 81°37'1011 59.68 

076 38°21 '03" 81°38"25" 58.18 

077 0.73 

The changes noted above are required to match CSB's permit application data. Blank 
spaces indicate no change. 

3.) Pages 5 through 9of35, Outlet No. 001: 
a.) CSB urges the Department to remove the last sentence at the bottom of each page: 

"This discharge shall not cause violation of Title 47, Series 2, Section 3, of the 
West Virginia Legislative Rules issued pursuant to Chapter 22B, Article 3 ". This 
language was recently misinterpreted by a federal court here in West Virginia in 
the Fola Coal Company case. We note that DEP argued against the Courts 

CSB Comments to DEP Draft NP DES Permit 3-17-17 Page2 
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interpretation but the language was misconstrued nonetheless. Accordingly, we 
expect that DEP will remove this sentence from our permit. We also note that 
such generic water quality compliance language is unnecessary given the 
reasonable potential analyses which DEP conducts at each permit renewal. Such 
language inappropriately undermines our Clean Water Act permit shield. 
Moreover, it deprives us of fair notice of what we can discharge and due process 
to comment on any necessary limit and to appeal such limits if we disagree. For 
public dischargers, it also deprives us of any compliance schedule. For these 
reasons, we urge the Department to remove this wording. We would welcome the 
opportunity to elaborate on our concerns with DEP management ifthat would be 
helpful. 

4.) Page 6of35, Outlet No. 001: 
a.) Coliform, Fecal: CSB requests that a reference be added to the daily maximum 

limit referring to Condition C.16. This can be done by adding an asterisk"*" to 
this description with an associated footnote that reads"* See Section C.16 of the 
permit." 

5.) Page 6of35, Outlet No. 001: 
a.) Ammonia Nitrogen: CSB objects the proposed limits. Based upon reasonable 

potential assessment data, using the standard for ammonia chronic toxicity of 3 .4 7 
mg/I and using a dilution factor of 10, an environmentally protective and 
appropriate monthly average limit for ammonia nitrogen would be approximately 
35 mg/I (much higher than the 16 mg/I monthly average limit proposed in the draft 
permit). Because there is no reasonable potential, CSB concludes that limits are 
not necessary and requests they be removed. It makes no sense to potentially put 
us in non-compliance over an unnecessary limit. Upon removal of the limit, we 
are willing to accept a monthly (or, if necessary, weekly) monitoring requirement 
to demonstrate to the Department that the facility continues to be properly operated 
for ammonia nitrogen compliance. 

b.) Arsenic, Total: CSB requests that quarterly testing be removed from its permit. 
There is no reasonable potential for this parameter. CSB will already be 
performing arsenic testing as part of its Priority Pollutant Scans (section C.27). 

c.) Cadmium, Total Recoverable: CSB requests that quarterly testing be removed 
from its permit. CSB influent and effluent results over the current permit term 
have been below the MDL for this parameter, and, there is no reasonable 
potential. CSB will already be performing cadmium testing as part of its Priority 
Pollutant Scans (section C.27). 

6.) Page 7 of 35, Outlet No. 001: 

CSB Comments to DEP Draft NPDES PermitJ-17-17 Page 3 
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a.) Chromium, Hexavalent: CSB requests that quarterly testing be removed from its 
permit. CSB influent and effluent results over the current permit term have been 
below the MDL for this parameter, and, there is no reasonable potential. 

b.) Cyanide, Weak Acid Dissociable: CSB requests that quarterly testing be 
removed from its permit. CSB influent and effluent results over the current permit 
term have been below the MDL for this parameter, and, there is no reasonable 
potential. CSB will already be performing cyanide testing as part of its Priority 
Pollutant Scans (section C.27). 

c.) Mercury, Total (as Hg): CSB requests that semi-annual mercury testing be 
removed from the permit. CSB will already be performing mercury testing as part 
of its Priority Pollutant Scans (section C.27). CSB makes its request to remove 
mercury testing because there is no reasonable potential for mercury and the 
testing costs are relatively expensive. 

d.) Nickel, Total Recoverable: CSB requests that quarterly testing be removed from 
its permit. There is no reasonable potential for this parameter. CSB will already 
be performing nickel testing as part of its Priority Pollutant Scans (section C.27) .. 

e.) Silver, Total Recoverable: CSB requests that quarterly testing be removed from 
its permit. There is no reasonable potential for this parameter. CSB will already 
be performing silver testing as part of its Priority Pollutant Scans (section C.27). 

f.) Chronic Toxicity Testing (Ceriodaphnia and Pimephales): CSB objects to the 
type of WET testing. CSB requests that the WET testing be changed from 
Chronic, back to Acute. CSB WET test results (both Chronic and Acute) over the 
past few permit cycles have demonstrated there are no toxic effects in the effluent, 
and, there is no reasonable potential. WET testing, especially Chronic, is 
expensive to conduct. 

7.) Page 8of35, Outlet No. 079: 

a.) BOD, TSS, pH, NH3N, COD and Oil & Grease Parameters: CSB has met the 
waiver requirement (the average of four consecutive tests less than the benchmark 
value) and no longer has to conduct additional monitoring for any of these 
parameters. CSB requests that the current waiver be retained, following the 
guidelines of condition C.25.d of the permit, into this permit cycle. 

8.) Page 9of35, Outlet No. 080: 

a.) BOD, TSS, pH, NH3N, COD and Oil & Grease Parameters: CSB has met the 
waiver requirement (the average of four consecutive tests less than the benchmark 
value) and no longer has to conduct additional monitoring for any of these 

CSB Comments to DEP Draft NPDES Permit 3-17-17 Page4 
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parameters. CSB requests that the current waiver be retained, following the 
guidelines of condition C.25.d of the permit, into this permit cycle. 

Section C-Other Requirements: 

1.) Page 16of35, condition 14: CSB believes that monitoring for pollutants should be 
conducted by selecting approved analytical methods with a sufficiently low detection 
level (when available) to show compliance with permit limits, and objects generally to 
the DEP's continued efforts to specify potentially more sensitive methods, regardless of 
cost or need. Further, the CSB objects to the first sentence of Condition 14, as it 
presumes that the CSB would be in a position to know during the course of the upcoming 
permit term whether new methods are available, more sensitive than current methods, or 
feasible. Moreover, as written, the requirement runs counter to applicable rules that 
require use of EPA-approved methods - a fact this requirement fails to even mention. 

2.) Page 17 of35, condition 19: As stated above, CSB believes that monitoring for 
pollutants should be conducted by selecting approved analytical methods with a 
sufficiently low detection level (when available) to show compliance with permit limits, 
and objects generally to the DEP's continued efforts to specify potentially more sensitive 
methods, regardless of cost or need. In addition, CSB specifically object to the third 
sentence in this Condition 19, which states "If a more sensitive EPA approved method 
becomes available, that method shall be used." CSB is not in the business of reviewing 
the Federal Register daily, and believes it should not be penalized pursuant to this 
condition if in fact a new method is approved by the EPA of which it is not aware. 
Further, it offers no time frame for use of a newly approved method (which may or may 
not be available through approved laboratories), meaning CSB may violate its permit 
without its knowledge and for failure to use an analytical method which is not even 
available for use through a West Virginia-certified lab. Finally, this requirement 
completely ignores feasibility. This requirement places an unreasonable burden on the 
CSB. 

3.) Page 17of35, condition 20: Refer to CSB's comment 6.f in its response to the Draft 
Permit above. CSB requests the WET testing be changed to Acute and the corresponding 
requirements revised under this condition to reflect Acute WET testing. 

4.) Page 18 of 35, condition 20.d: CSB objects to the inclusion of detail in this condition 
above and beyond that set forth in the stated regulatory requirements. CSB questions the 
ability to know the "exact" age of test organisms, and questions the ability to precisely 
confirm age differences between the youngest and oldest daphnia. 

5.) Page 19of35, condition 25.d: CSB requests the first sentence be re-written to read: 
"When the average of the concentration results from the minimum of four consecutive 
samples of a pollutant are less than the corresponding benchmark ... " 
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6.) Page 19of35, condition 26: CSB objects to this condition and asks that it be deleted 

from the permit. As discussed above in relation to CSB's two storm water outlets, CSB 
strongly objects to the DEP's move away from benchmarks and BMPs to address its 
storm water discharges, and it disagrees that there is a requirement to unilaterally modify 
its permit based upon the quality of its storm water discharges. The DEP's insistence on 
effluent limits for storm water discharges that can be properly addressed through an 
SWPPP and use of benchmarks is unreasonable and is likely to lead the required 
expenditure of vast amounts of time and resources to the detriment of CSB' s L TPC and 
other requirements. 

7.) Page 19of35, condition 27.d: For the reasons set forth in relation to conditions 14 and 
19 above, CSB objects to the last sentence of this condition. 

8.) Page 20of35, condition 28: This paragraph proposes to require a daily inspection of the 
UV system and the maintenance of a log regarding UV operation and related issues. CSB 
objects to the permit identifying any individual piece of equipment. CSB maintained said 
log for the past five years and it added no value to CSB's O&M program. CSB uses asset 
management software and weekly reporting facility-wide to document proper O&M of 
the UV and all other systems at our plant-hence, the requirement for a log is 
duplicative. Moreover, we have achieved excellent disinfection with our UV system 
notwithstanding the fact that we treat significant quantities of wet weather flow using 
CSO recombination. Accordingly, there is no basis for this proposed condition and it 
should be deleted from the permit. 

9.) Page 20of35, condition 29.b: CSB accepts the requirement to inspect its grounds and 
scare off wildlife, but objects to maintaining a daily site inspection log and requests that 
this requirement be removed. CSB has maintained such log for the entire current permit 
cycle and demonstrated that wildlife (not human) is the source of fecal coliform in its site 
storm water. The log adds no value to support this fact and operator time to maintain a 
log can be better spent. 

10.) Page 20 of 35, condition 29.c: CSB objects to the first two sentences of this condition 
and requests that they both be deleted. CSB accepts the last sentence of this paragraph 
regarding BMP measures. During the current permit cycle, CSB invested a substantial 
amount of time and money for such research and determination of and how to reduce the 
bacterial source-further research and BMPs are not necessary. Other than implementing 
its current BMPs, CSB has no control over when and where wildlife will show-up on its 
property. 

Section E-Pretreatment Requirements: 

1.) Page 23of35, condition 5.b: CSB requests that the testing frequency of the metals 
parameters be reduced, as described in CSB's Draft NPDES Permit comments section, 
Item Nos. 5.b and 5.c and 6.a through 6.e. 
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2.) Page 23of35, condition 5.c: We object to having to continue to perform influent priority 
pollutant scans. We are not aware that such testing is a state or EPA regulatory 
requirement. Because we have done extensive influent testing over the years such that 
we have fully characterized our influent pollutant levels and because that testing has not 
yielded any pollutant information of regulatory significance, we believe the influent 
priority pollutant scans should be discontinued. We also note that we get significant 
dilution in the Kanawha River such that this general influent testing is extremely unlikely 
to provide any information of value. We further note that pollutant parameters most 
likely to be present in the influent are all less than 50 percent of the maximum allowable 
headworks loading (MAHL) (See page 24of35, paragraph 08). 

Section F-Combined Sewer System Overflows: 

Note: CSB has proposed specific language revisions to Section F-Combined Sewer 
System Overflows that follow. New language is denoted in blue text and deleted ltmguage 
is red with strike thnJug/1 text: 

1.) Page 25 of 35: Revise the first paragraph of Part 01. to read: 

OJ. Outlet Number(s) C004 through COJ 5, COJ 7 through C027, C029, C030, C033 through 

C041, C043, C045, C048 through C051, C053, C055, C056, C060, C061, C066 through 

C068, C072, C073, C076, and C077, (53 total CSO outfalls), listed below, serve as a 

combined sewer relief point. Combined sewer overflows (CSOs) are allowed only when 

flows in the combined sewers exceed the conveyance and/or treatment capacities during 

wet weather periods. Wet weather shall be defined for this requirement as any period of 

time in which flows within the combined sewer system, or portion thereof, are being 

substantially influenced by rainfall, snowmelt, and/or other natural phenomena. Dry 

weather overflow events from any CSO are prohibited. The pcrmittcc shall ensure tht:tt all 

CSO erents cemply with the requirements.fmmd in Sectien F and eny ether ]'Jcrtinent 

pertiens e:fthis pennit. [[The first part is unnecessary (comply with Section F). The 

second part about "other pertinent portions " should be deleted as it is vague - either 

specify what else applies (we don 't think there is anything) or delete this to prevent 

corifusion).]J The requirements in this pennit shall net supersede the J 994 CSO Policy er 

the reeemmended EPA Gttidenee.for Nine Minimum Cel'ltrels. 

2.) Item No. 1 on pages 25 through 28 of 35: The same CSO location revisions requested 
in CSB's comments for its Draft NPDES Permit Item Nos. 1 and 2 apply here. 

3.) Pages 28 and 29of35: Revise Part 02.a in its entirety, as follows: 

a) CONDUCT PROPER OPERATION AND REGULAR MAINTENANCE PROGRAMS 
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The permittee shall prepare and implement an proper Operation and Maintenance 

Program for their combined sewer system (CSS). The permittee shall prepare, maintain, 
and implement a Combined Sewer Overflow (CSO) Operation and Maintenance Manual 

(OMM) describing routine operation, inspection, maintenance, and training activities. 

The OMM shall be reviewed and updated at least one (1) time per year to ensure the 

OMM's accuracy. The OMM shall include, but is not limited to, the following listed 
elements. 

1. The permittee shall establish an annual CSO budget and shall provide documentation 

of the process used to establish said budget in the OMM. 

2. The permittee shall maintain as a part of the OMM the following items: 

i) Current and accurate sketch/map of the CSS depicting CSO outfall locations, 

receiving streams, identified areas of special concern, and the location of rain 
gauges. 

ii) F'or a minimum (?{three (3) yet1rs, t1All inspection reports and forms, operation 
and maintenance logs, training records, customer complaints, and annual 
summaries of wet and dry weather CSO events for the past three (3) years. 

iii) Accurate program documents that describe current operations, inspection, 
and maintenance procedures for any CSO equipment and structures. 

iv) Summaries of up-to-date information concerning wet and dry weather CSO 
events that can be publicly viewed at the permittee 's offices or other 
convenient public facility. 

3. The permittee shall cooperate with the City of Charleston ffike all steps praeticehie 

to effect in the establishment of municipal ordinances to prevent illicit CSS 

connections and to prevent dumping of illicit materials into the CSS. 

4. The permittee shall provide Cideqtttzte training programs pertaining to CSO activities 

for the staff 

5. The permittee shall identify and document any areas of special concern (e.g. receiving 

stream segments having primary contact recreation uses, marinas and boat ramps, 

drinking water intakes, public parks) and shall document whether there are CSOs outfalls 

discharging in or just upstream of these sensitive areas. Based on this information, CSO 

outfalls shall be prioritized for proper development of CSO controls. 
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6. The permittee shall establish and maintain regularly scheduled outfall inspections 
with procedures designed to tlutt ctm cweurntclydetect and document wet and dry 
weather CSO discharge events consistent with Section 2.i.4. herein. 

7. The permittee shall maintain at a minimum one (1) rain gauge in order to obtain 
measurements of local precipitation during wet weather periods. Additional gauges may 
be required depending upon the size of the CSS. The rain gauge measurement data shall 
be submitted as a part of the periodic reports and will assist the permittee in developing 
an accurate characterization of the CSS during wet weather CSO discharge events. 

8. The permittee shall prepare a list of critical CSO equipment and shall establish and 
properly document a preventive maintenance schedule for said equipment. The 
permittee shall properly document any repairs made to the CSS and/or CSO 
equipment/structures. 

9. The permittee shall establish, implement, and document a routine maintenance schedule 
for the following specific activities described and listed below. There may be need to do 
some of these activities at times by necessity, however, an established schedule to 
routinely complete these activities shall be put in place. 

i) Routine inspection and cleaning of catch basins and manholes. Permittee will 
fulfill this requirement by proposing frequencies to the City of Charleston 
Public Works Department. 

ii) Routine inspection, cleaning and maintenance of lift stations including pumps 
iii) Routine vacuum cleaning and/or jet flushing of the combined sewer system 
iv) Routine street cleaning. Permittee will fulfill this requirement by proposing 

frequencies to the City of Charleston Public Works Department. 
v) Routine inspections of portions of the combined collection system 

10. Periodic inspections of grease traps from restaurants, schools, and other facilities 
with food services shall be conducted and documented. Periodic inspections of 
businesses and /or other customers that may be contributing waste streams other than 

domestic sewage shall be conducted and documented. 

11. The permittee shall establish a procedure detailing how CSS customer complaints 
are taken, tracked, processed, and resolved. A summary list of complaints and 
complaint resolutions for the past three (3) years shall be readily available for review 
by the public or the WVDEP. 

4.) Page 30 of 35: Revise Part 02.d.8, as follows: 
8. Evaluate and document whether CSO discharge events are occurring even when 
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the POTW flow volumes at the POTW falls below the rated design capacity. If 
occurrences are happening, del 0el£F]3 evaluate eerreetive twtim1s operational measures 
that can be taken to minimize or prevent recurrences. 

5.) Page 30 and 31 of 35: Revise Part 02.e, in its entirety, as follows: 

e) ELIMINATION OF CSOs DURING DRY WEATHER 

Dry weather overflows (DWO) from CSOs are prohibited and shall be reported to the 
WVDEP's emergency spill line within 24 hours of detection. The permittee shall conduct 
annual evaluations, with the first such evaluation to be started twelve months after the 
effective date of this permit, for the following: 

1. Evaluate the number of reported DWO events that have occurred during the past 
three years. 

2. Determine the causes of DWOs, and summarize the actions that the permittee has 

taken and will take in the future to prevent recurrence. 
3. Evaluate the existing methods of detecting D WO and their efficacy. 

4. Evaluate remediation procedures for the treatment, removal, or flushing should any 

visible objectionable materials remain in receiving streams or the stream bank after 
aDWO. 

5. Evaluate potential environmental impacts of DWO events. 

6. Explain the processes used to make these evaluations and document them in the 
OMM. 

7. A summary of these annual results shall be submitted as a part of the CSO Summary 
Report (CSR). 

6.) Pages 31 of 35: Revise Part 02.f in its entirety, as follows: 

f) CONTROL OF SOLIDS AND FLOATABLE MATERIALS 

The permittee shall control solid andfloatable materials dischargingfrom its CSO 

discharges as appropriate and the permittee shall have these objectionable materials 

removed should an abnormally large amount of these materials be deposited in the 
receiving stream or on the stream bank. The permittee shall conduct an annual evaluation 
of past performance, and recommend corrective actions to reduce the presence of solids 

and floatable materials in CSO discharges and the receiving steam. The process of 
making these evaluations shall be documented in the OMM Actions taken to control solid 

and floatable materials shall be documented in the CSR. The following list of items 
should be reviewed: 
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1. The permittee shall evaluate end implement control technologies at 
representative eeteh-outfalls to control solids and floatable materials. These 
technologies should be maintained and documented. 

2. The permittee shall evaluate and give consideration to installing screens at 
catch basins and or outfall structures prior to discharging to receiving 
streams. 

3. The permittee shall recommend to the City of Charleston that it evaluate having 

annual leaf pickups as a preventative measure. 

4. The permittee shall recommend that the City of Charleston evaluate having a 

community recycling programs as a preventative measure. 

5. The permittee shall recommend that the City of Charleston evaluate providing 

trash containers in high traffic areas. 

6. The permittee shall coordinate with the City of Charleston to evaluate the control 

of illegal dumping and the enforcement of local litter laws as they relate to CSO 

discharges. 

7. The permittee shall evaluate and give consideration to installing outfall booms, 
netting, etc. for control of floatable materials. 

8. The permittee shall evaluate the effectiveness of the City of Charleston's street 

cleaning program regarding any discernable effect on solids levels in CSO 

discharges. 

7.) Page 32of35: Revise Part 02.h.8, as follows: 

8. The permittee shall record and document any significant public involvement in the CSO 
program including any substantive comments or suggestions made by the public 
concerning CSOs. 

8.) Page 32 of 35: Revise Part 02.i.3 and 6, as follows: 

3. The permittee shall determine and document the specific location and receiving stream 
of each CSO outfall in the CSS and shall investigate and determine if any CSO outfalls 
discharge to sensitive mui/erprierity areas. CSO outfalls that discharge to sensitive 
6lndlerprierity areas as identified in the National CSO Policy (i.e. near water intakes; 
near parks, schools, or marinas; water recreation areas or areas where there exists a 
high possibility of human contact and exposure; and areas likely to affect threatened 
or endangered animal species) should generally be given a high priority for 
monitoring purposes. Outfalls that have the highest frequency of discharge or that 
discharge the greatest volume of wastewater should also be considered a high priority 
for monitoring purposes. 
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6. The permittee shall implement and document the procedures utilized to collect water 
quality data and other information on chemical, physical, and biological impacts 
resulting from CSO discharges. (e.g. swimming tirctt elesures, excessivefieetahlc 
materitils in stretllns, .fish kills, sludge banks, imptiircd habitat,{Or tiqua1ic l~fc). 

9.) Page 33 and 34of35, condition 8: 

This section addresses the DEP's Total Maximum Daily Loads {TMDL) that have been 
completed for streams to which the CSB has permitted outfalls. CSB objects to the TMDL 
compliance language included in this Condition on multiple grounds. Instead, we urge the 
Department to continue to include the TMDL language from the existing permit. 

Fundamentally, CSB believes that the approach to TMDL implementation described in this 
Condition is at odds with the National CSO Policy. 1 Across West Virginia, POTWs
including the CSB-have spent and committed to spend in the future many hundreds of 

millions of dollars to address CSO discharges consistent with the National CSO Policy. CSB 
has spent years working to implement its nine minimum controls (NMC), as well as to 
complete and implement its LTCP. Now, the DEP is proceeding with the development of 
TMDLs that are inconsistent with the years of work by the CSB and others in furtherance of 

and compliance with national CSO policy. For Twomile Creek and Woodward Branch, the 
DEP has completed a TMDL that calls for the elimination of two CSOs - completely 
contrary to CSB's LTCP. Thus, despite prior assurances from the TMDL program staff that 
it does not intend for its TMDLs to "trump" CSO activities such as L TCPs, it nevertheless 
completed a TMD L calling for elimination of CS Os, and now the permitting staff are-as 

stated in DEP's TMDL but contrary to CSO policy-requiring "implementation of the 
TMDL." Thus, instead of allowing for one's LTCP to in fact control the type and timing of 

actions to be taken to meet water quality standards, the DEP has mandated that the LTCP 
reflect elimination of these CSOs. This requirement is imposed without regard to other 
changes that will be required within the LTCP, or the costs associated with those changes. 
Thus, contrary to CSB 's TMDL comments and despite prior assurances from TMDL program 

staff, the DEP has in fact allowed its state TMDL program and program endpoints to 

supersede the National CSO Policy and LTCP endpoints. CSB believes that this is a 

completely untenable and unacceptable approach, and objects to Condition 8 being including 
in its permit and as being contrary to national CSO policies. 

Although the TMDLs for the CSO Outlet Nos. COOS, C013, C015, COl 7, C038, C039, C040, 

C045, C048, C049, C050 and C077 do not require elimination, in order for CSB to afford 

1 
EPA's Combined Sewer Overflow Control Policy. 
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compliance with prescribed fecal coliform bacteria waste load allocations, prior to 

completion of all phases of its L TCP Implementation Schedule, elimination would be 

required-thus, fundamentally changing the LTCP that CSB has already spent years 
developing and implementing. 2 

CSB recognizes that the DEP implements its TMDLs, but suggests implementation here be 

accomplished by stating that CSB shall implement the requirements of applicable TMDLs 

through continued implementation of its CSO LTCP and that CSB may propose at any time a 

water quality standards review and revision as outlined in the National CSO Policy. Further, 

the permit should clearly state that the TMDLs do not supersede the timing of corrective 

action that is ultimately deemed appropriate in the approval of the Charleston Long Term 
Control Plan. 

10.) Page 34 of35, condition 8.d: CSB requests retention of the prior language for this 

condition. If the DEP believes the language needs to be modified, CSB would like to 

meet with the DEP to discuss. 

2 
See also, CSB's October 2011 comments to the DEP on the Elk River and Lower Kanawha River TMDLs, which 

should be considered as additional conunents of the CSB regarding Condition 8. 
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